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188 E 93  Street #
New York, NY 10128

New York State
Division of Housing and Community Renewal
Office of Rent Administration
Gertz Plaza
92-31 Union Hall Street
Jamaica, NY 11433

18 December 2008
Re: Docket #WJ-410047-RT

Administrator:

Tenants filed our Petition for Administrative Review, Docket #WJ-410047-RT, because the

administrator’s decision to approve the owner’s application to eliminate the service of the

rear courtyard at 188 E 93rd Street was based upon inaccurate information supplied by the

building’s owner and did not consider objections submitted by the tenants.  Mr. Marino’s

response, dated 11/24/08, fails to offer any evidence contrary to the tenants’ claim.

Mr. Marino does not dispute the tenants’ argument that the Tenant Association’s response

to the owner’s application to modify services in Docket #VK-410001-OD was disregarded

in DHCR’s decision. The administrator’s 510-word written decision gives no indication that

the Tenant Association’s detailed objections were considered at all.  The owner’s

application to modify services consisted of a seven-page statement and three supporting

exhibits, whereas the objections submitted by the Tenant Association weighed in at 155

pages including extensive supporting exhibits contradicting the owner’s claims.  Tenants

expected, at least, to see the landlord’s claims weighed against the tenants’ objections.

Yet none of the detailed information supplied by the tenants is reflected in the

administrator’s written decision.  Of the decision’s eight paragraphs (510 words), six

paragraphs (389 words) are devoted to summarizing information submitted by the owner,

without refutation, while a mere 59 words summarize the voluminous objections raised by

the Tenant Association.  It is clear the administrator did not consider the Tenant

Association’s objections at all and approved the owner’s application based solely upon

inaccurate information supplied by the owner.
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Mr. Marino fails to account for the false information supplied by the owner.   None of the

discrepancies between the construction plans submitted to DHCR versus the reality of

what was built have been explained.  Likewise, the owner’s misrepresentation of the size

of the courtyard has not been justified. Mr. Marino hopes to “deduct” more than half the

area of the courtyard by claiming, “No one ever traversed either [the garden] or the area

covered by the garbage cans.”  His claim is false: tenants frequently entered both areas

and in fact used and enjoyed the entire area of the courtyard.

As previously established, until the current owner filled the courtyard with garbage in 2003,

trashcans occupied only a small area at the west side of the steps leading into the

courtyard from the street lobby.  All of the trash bins provided in the courtyard until 2003

are shown in Exhibit GG.   There were also three recycling bins (similar to those shown in

Exhibits JJ-1 and JJ-2) near the lobby door of 1658 Third Avenue.  Also, tenants enjoyed

gardening.  Exhibit JJ-1 shows the garden after the landlord destroyed all of the plants in

April 2004.  Exhibit JJ-2, a photo of the garden taken two months later, shows flowers

tenants planted.  Clearly tenants did “traverse” these areas, and clearly tenants used the

courtyard as more than a walkway.

Mr. Marino does not dispute that, by eliminating the courtyard, the owner eliminated all

sources of light and ventilation to the lobbies of 1656 and 1658 Third Avenue; he asserts

only that “ventilation requirements of DOB are met.”  Likewise, Mr. Marino does not claim

the new garbage room or the stairs leading to it are safe; he only contends the stairs are

“legal.”  Mr. Marino’s assessment of the adequacy of light and ventilation, and the legality

of the cellar stairs, is based solely upon the failure of the Department of Buildings to serve

violations.  By this logic, a motorist driving 125 MPH in a school zone is not speeding

unless a police officer gives the driver a ticket.

A building owner is legally obligated to comply with all laws and regulations applicable to

the building, whether or not a government agency is monitoring the owner’s actions or

issuing citations for violations.  Tenants renting apartments in a multiple dwelling have no

responsibility whatsoever to supervise the owner’s construction projects or to ensure that
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agencies charged with overseeing such projects are issuing citations to the owner for

violations.

Residential tenants have the right to safe, habitable housing that is maintained in

compliance with all applicable laws.  That neither the owner nor the agencies responsible

for enforcing building and housing codes are meeting their obligations leads to housing

that is not safe or habitable.  It is extremely difficult for tenants to get problems corrected

under such conditions.

For the record, in February 2008, tenants of 188 E 93rd Street and 253 E 77th Street met

with representatives from the Department of Buildings, HPD Code Enforcement, City

Council member Dan Garodnick, and representatives from the offices of Senators Liz

Krueger and Tom Duane, and Assembly member Jonathan Bing to discuss the owner’s

elimination of the courtyards in the two buildings.   During this meeting, it was determined

that the horizontal enlargements of these buildings resulted in outer configurations that

might be considered acceptable if the insides of the tenement buildings were different.

The problem with the insides of both buildings is that they have centrally located staircases

and no hallway windows, a configuration that has been illegal in new construction of

multiple dwellings since the late nineteenth century.  Eliminating the buildings’ courtyards

results in the elimination of the only sources of light and ventilation for those windowless

central staircases.  A follow-up meeting with DOB was planned but then postponed

indefinitely due to a series of crane accidents and scandals that resulted in the resignation

of DOB’s Commissioner.

Because the owner will not comply with the law voluntarily, tenants have been forced to

forgo the “quiet enjoyment” of their apartments to contend with code enforcement agencies

ourselves in hopes of restoring 188 E 93rd Street to habitable conditions.  It is important for

DHCR to be aware of the tremendous effort required to get city agencies to act.

Some historical context will help illustrate the challenges tenants face when seeking the

help of city agencies.  In May 2005, at the beginning of the construction project that

eliminated the courtyard, the owner decided to eliminate the residential lobby of 1656 Third

Avenue and re-route the hallway through the lobby of 1658 Third Avenue by cutting a
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doorway through the party wall.  In doing this, the owner eliminated secondary egress in

both buildings: the two tenements shared party wall balconies, a nineteenth-century form

of “fire escape” with no ladders that depends upon the structural integrity of the party wall

between two buildings.  Tenants filed their first complaint (#1142328) with the Department

of Buildings on May 16, 2005.  The DOB inspector (badge #1961) responding to this

complaint determined there was “No action necessary based upon physical observation.”

Tenants continued to file complaints with multiple agencies and began writing letters to the

Department of Buildings, New York state senators and assembly members, the Manhattan

Borough President, New York City Council members, the New York City Public Advocate,

the Manhattan DA, Community Board 8, the E 93rd Street Block Association, and the

Shalom Tenants Alliance, among others.  On June 9, 2005, tenants met with DOB

Manhattan Borough Commissioner Laura Osario, after which DOB served the owner with a

notice of intent to revoke permits.  The owner made a few minor changes to the

construction plans and resumed work.  Still the opening in the party wall remained; still

tenants had no secondary egress.  Department of Buildings inspectors visited the

premises 28 times.  HPD inspectors were at the premises at least 24 times during the

same period.  Not ONE of these inspectors recognized that the opening in the party wall

had rendered the party wall balconies useless (and illegal) as secondary egress.  Even the

Fire Department failed to see it.   The first of several futile inspections by FDNY occurred

on May 28, 2005: firemen informed tenants that if the Department of Buildings had

approved the project, the Fire Department had nothing to say about it.

After almost nine months with no secondary egress, on February 2, 2006, tenants

attended a Shalom Tenants Alliance organizing forum and described their plight to an

audience of hundreds of fellow tenants, elected officials, and agency administrators.  The

next day, the HPD Associate Commissioner of Code Enforcement arrived in person at 188

E 93rd Street and ordered the owner to restore the party wall immediately.  A joint

inspection by HPD, DOB, and FDNY was conducted, and 24-hour fire watch guards were

installed in the lobbies for the next several weeks while the owner constructed a new fire

escape.
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The problem with the party wall breach exemplifies the lengths to which tenants must go to

get serious violations addressed.  Sadly, such measures are necessary when the owner

refuses to comply with the law voluntarily.  Tenants had informed the owner of the problem

with the party wall balconies when the party wall was breached.   The owner deliberately

chose to endanger tenants for nine months, knowingly violated the law, and refused to

provide a fire escape until forced to do so by not one but three city agencies.  The owner

assumed, justifiably, that no agency would enforce the law.  The owner counts on

agencies like DOB and HPD to not do their jobs, and the present matter is no exception.

As made clear by recent tragedies involving falsified inspection reports and crane

collapses, tenants cannot stake their well being on the integrity or efficiency of the

Department of Buildings.  At 188 E 93rd Street, in the 14 years from 1989 until the current

owner purchased the building in 2003, tenants filed 12 complaints with the Department of

Buildings, 7 of which resulted in violations.  In the past 5.5 years, tenants have filed 159

DOB complaints, 21 resulting in violations.  It took DOB almost two years to inspect

tenants’ report of damaged gas lines in 1991; a violation was served in 1993 (DOB

#010693P12).  It took DOB nine months, and only with direct intervention by multiple

elected officials and HPD executives, to write violations for lack of secondary egress (DOB

#022206C08DP01, DOB #022206C08DP02, ECB #34505622J, ECB #34505623L).

Tenants cannot wait for dysfunctional city agencies to act. The courtyard must be restored

immediately in order to re-establish the minimally habitable tenement conditions that

existed prior to this disastrous construction project.

DHCR has already determined the courtyard to be a required service in Docket #VC-

410018-B.  DHCR has the authority to deny the owner’s application to modify required

services, as well as to order the restoration of required services, without the Department of

Buildings first serving a violation finding the elimination of the service to be illegal.

The 1987 PAR (Docket #BH410342RO) of owner Irving Stern should guide DHCR’s

decision.  The essential issue in the Stern case is the same.  In the Stern case, the

building was redesigned in 1965 to use central air conditioning as the only source of

ventilation for the apartments.  Stern wanted to eliminate this sole source of ventilation
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when the central air conditioning broke down in 1986.  Similarly, at 188 E 93rd Street, the

outdoor air of the rear courtyard provided light and ventilation to the lobbies, hallways, and

stairs.  The owner eliminated the courtyard and, with it, light and ventilation.  DHCR denied

Stern’s application because the central air conditioning was the sole source of ventilation.

Likewise, DHCR cannot allow the owner to eliminate the source of light and ventilation of

the lobbies, hallways, and stairs at 188 E 93rd Street.

Thank you for your time and thoughtful consideration of our complaint.

Sincerely,

Tenant Association Secretary

Exhibits enclosed

CC 

Shalom Tenants Alliance
Jon Wallach, DHCR



Exhibit GG: Original Trash Bins at 188 E 93rd Street (5/24/04)



Exhibit JJ-1: Garden after Destruction by Owner (4/16/04)



Exhibit JJ2: Flowers Planted by Tenants (6/16/04)



 
 

  
 

    
    
  

 

  
 
 

   
     

   
 

  
 
         

        
           

 
 
     

     




